
STATE OF CALIFORNIA P~lnold Scll\valzenegger, G'o\~atro~- 

DEPARTMENT OF INDUSTRIAL RELATIONS 
i 

OPPJCE OF TIE DIREC~'OIZ 
i 455 Golden Gale Avenue, Tc~lntl~Ploor 

Ssln fiuncisco. CA 941 02 

Roberl Fried, Esq. 
Atlci~lson, Ande'lsoll, Loya, Ruud Gr. Ron10 
5776 Stollericlg-e Mall Road, Suite 200 
Pleasanton, CA 945 88 

Re: P~~blic Wolks Case No. 2007-005 
Erection and Re1~1ovaI of Po~Table Fencing Systen~ 
P e~iillsula Camp Ground 
Folsoln Lalce State Recreation Area 

Dear Mj. Fried: 1 

This co~istitutes the deterniillatioll of the Director of Ind~lstrial Relations regarding coverage of tlie 
above-referenced project under Califol~lia's prevailing wage laws and is made pursua~it to 
California Code of Regulations, title 8, section 16001(a). Based on lily review of the facts of tliis 
case and an a~~alysis of the applicable law, it is my detennination that the erection and removal of a 

I portable fencing system at tlie Pe~linsula Camp Ground const~uction site is public work subject to 
prevailing wage requirelllents. 

Facts 1 
I 

Tlie California Department of Parlcs & Recreation awarded a colztract to L.M. Conibs 
Cdnst~-~lction, hlc. ("Geilel-a1 Colltractor") to constluct colnfort stations collsisting of toilet and 
shower facilities for the Pe~iinsula Canip Grou~id at the Folsoln Lalce State Recreation &ea 
("Project"). On Marc11 12, 2007, General Contractor entered into an agreenlent wit11 Security 
Contractor Sei-vices, Jnc. ("S~~bco~ltr.actor") to provide telizporaly portable fencing at the Pl-oject 
site ('cFeilcilig Agreenle~lt") , 

Under the Fencing Agreenlent, Subcolitractor is f~l~ilisl~ing fifty-one 12.5 by 7 fool free-sta~icling 
pallels of metal link fellcing; each pallel consists of a nletal pipe fra~ne with -\?lire inserts and 
fittings to make the pa~iels i~lterlocltilig. S~~bcolitractor is also f~~li~islzing 49 concrete, metal, or 
wooden bloclcs and 49 clallll~s required for erecting tlie fence. Tlze bloclcs sel-ve as footings for the 
fence paiiels. The fence panels have posts that fit illto corresl~onding cavities in the blocks. T1ie 
bloclts are placed upon t11e ssuface of the g r o ~ ~ ~ l d .  No surface preparation, digging or excavation is 
1.equired in that tlie bloclcs rest 011 the gound, tlie fence panels rest on the bloclcs, and tlze panels 
are tlleil colmected wit11 the clal~lps and interloclci~ig fittings. The fence was erected 011 the 
pa-imeter of the Proj ect site before goundbrealting while t11.e General Contractor was on-site to 
ma& and nieasure the xrea. 

1 

- U n d e r  ille-Feilcing-Ageen~ell, S~1bcontrsctor-is-c11argi~~g-Ge~ieralCoiractor$265~~1e~li~~ear fool- 
of fencing erected. The fencing is to reniain for the dduration of the Project, estilllated to be fi.0111 

March 12, 2007, to July 12, 2007. Subcol~t~actor has illr~oiced General Coniractor $1,739.3 8 for 
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tl1-i~ fo~lr-lllontl1 period, Ax additioaal charge will accrue if the fencing is neecled for a11 extended 
period of time. The contract price includes both the erection and relnoval of the fencing. 

Labor Code section 3720(a) ( ( 3 ) '  defines public worlts to include: "Constmction, alteration, 
demolition, ilzstallation, or repair wo& done uncler contract and paid for in wliole or ill past O L I ~  of 
p~~b l i c  f~ulds . . . . For purposes of this paragraph, ' construction' illclr~des wo& perfonlled d~lrillg 
tile design suld preconstruction phases of constructioll including, b~lt  not limited to, illspectioll and 
land surveying work." 

Section 1771 generally requires tlie pslyllent of prevailing wages to worlcers e~nployed on public 
work. Section 1772 provides that: "Workers enlployed by contractors or s~~bcol~tractors in the 
execution of any contract for public works are deemed to be employed 11po11 public worlc." Filially, 
~ulder section 1774 such co~ltractors or s~~bcontractors "shall pa~r not less tllan the specified 
prevailing rates of wages to all worlr[ers] employed in the execution of the contract." WorIc falls 
within the scope of sections 1771, 1772, and 1774 wlleil it is "functionally related to the process of 
construction" and "an integrated aspect of tlie 'flow' process of construction." (See 0. G. Sc~71so77.e 
Co. 1). Dept. offinlzsportatiol~ (1976) 55 Cal.App,3d 434, 444, quoting G7eeerz v. Jo;lzes (1964) 23 
Wis.2d 551, 128 N.W.2d 1, 7.) 

The parties do not dispute that the Project involves constn~ction done under contract and paid for 
ill wlzole or in part out of public funds, and tl~erefore a public work subject to prevailing wage 
requirenients. Subcontractor is requesting a detenilination as to whether the erection and removal 
of the portable fencing system ~u?der the Fe~cing Agseement is also subject to pre~~ai l i~ig  wage 
require~~lellts. The only issue presented here is whether such work falls with111 one or lilore of the 
types of covered woslc ell~lnlerated in section 1720(a)(l) or is otl~e~wise "f~~~~ctionally related to the 
process of constn~ction" and "an iintegsated aspect of the 'flow' process of construction" witllin the 
meaning of sections 1771, 1772 and 1774. 

Section 1720(a)(l) was aii~ended in 2000 to expand the definitio~l of public worlts to illclude work 
perfolilled during the Lcpreconstruction" phase of constr~iction. (Stats. 2000, Chap. 881 (SB 1999), 
section 1, effective Jaiua~y 1, 2001 .) Section 1720(a)(l) was aniel~ded again in 2003. to illcluide 
"installation" as a11 enumerated type of covered p~lblic work. (Stats. 2001, Chap. 938 (SB 975), 
section 2, effective Jan~lasy 1, 2002.) 

"li~stallation" has been defined as ~lorlc involving the bolting, sec~lring or liiounting of fixtures to 
realty. (See, e.g., PW 2005-039, l<il~)l Sz~bstclfioi~, O~cl71ge C O U ~ Z ~ J ~  FT~cII~J" Di~b"icl (April 25, 2007),) 
Here, 11011e of tlze comnponent parts of the porlable fencing is affixed to realty. The fence posts are 
ilzseifed illto block footings that sinlply rest on the susface of the go~11ld. The fencing is 1101 
bolted, sec~~red or mounted to the realty in any manner. Tllus, the erection of the tenlporaly 
pol-table fellcillg under the specific facts of this case camlot be regarded as il~stallation. Tllis is in 
- colltrast-to -tllet)ye-of ~ ~ o r k  ia~lolved in-the -erection of-temnpora~y f e~~c i ag  in EW-2005-0 1 8,- 

- -  - 

' Subsequellt statutory references are to the Labor Code urdess othe~u~ise indicated. 
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112~lujlatjo7y 072d Renzol)[il of Tenzpor~~:l1)~ Fe72ci71,g mc/ Power Co~??.i7zzr77.i~c~lio;rz~ F~.cl'lities/Ec~s~s%cle 
School, A n ~ e l q e  7/c~llej) U7~ion PfigIi Sclzool Districl (Febraaly 28,2006)) wllicll was f o ~ ~ n d  to 

be installation. 127 t11a1 case, tlie fencillg co~itractor erected a ielilpormy fe~lce by digging lioles 
a~o~ l~ id  the peri111eter of the constructiou site and si~ilcing the fence posts into .the gsonnd. T1za.t 
work collstit~zted installstion precisely because the te~ilporary fe~lcing was affixecl to the gro.~~nd in 
dug-o~ll holes, 

Tlle &fillition of "p~lblic worlcs" also incl~ldes work perforlned during tile preconsh-uction l~hase  of 
construction. Here, the erection of the tenlporary portable fellcillg occurred before ground was 
brolcel~ wllen General Colltsac.clor was in the process of t alcing measurenlellts and ~iisvrlciz~g t11e site , 
Tllus, tile fencing was erected d~lsing tlie preconstr~lctio~~ phase of the Project, bringing it within 
tile defillition of p~lblic worlcs set forll~ in section 1 72 O(a)(l). This is coasiste~~t wit11 Eclstsicje 
B.F, J'~lzool, szpm, wherein the erection of tenlpora~y perimeter fencing was fo~lnd to be a 
preconstruction activity. 

Iu addition, work that is f~~nctionally related to, and integrated with, the process of co~~structio~u is 
s~~bject to prevailing wage requirements under sections 1771, 1772 and 1774. Here, tlie temporary 
fencing stands on the perimeter of the Project site and selves to s~ l l~ound  and e~lclose the 
constlilction activities. It was erected during the preconstmctioll phase of construction and will be 

' re~noved only when the Project is completed. The erection of the fencing was coordinated with 
General Contractor's measurement and marking of the site. As perimeter fencing, it was 
configured to conform to tlze physical scope and layo~lt of the Project. Under these facts, both the 
erection and removal of the temporary fencing is functionally related to, and inlegsated v\ritll, tlie 
process of construction. This analysis is consis tent wit11 Eastsicle High Sclzool, szpm,  wl~erein the 
telnpora~y fencing work was found to be a part of the construction process. 

For tlie foregoing reasoas, consistent wit11 precedential public worlcs coverage dete~illinations, the 
erection and renloval of the ten~poraly portable fencing ~ulder the Fencing Agreement is public 
worlc subject to prevailil~g wage requiren~ents. 

I hope tliis cleterniinatio~~ satisfactorily answers ~ O L I S  inquily. 


